Abstract: Value-added tax (VAT) grouping schemes, whereby several legally independent entities are treated as a single taxable person for VAT purposes, are well known, though their detailed rules differ from country to country. This article deals with specific tax avoidance and fiscal competition aspects of VAT grouping schemes in Denmark, Norway, and Sweden. The article gives examples of tax abuse and avoidance by using various VAT grouping models, with the main emphasis on the practice in Denmark, which may be indicative of similar problems in other countries. The article shows that there are significant differences in the rationales for national VAT grouping schemes, and these indicate that there are mismatches between the national schemes of the EU Member States and the original intention of the EU scheme. Finally, an examination of the different national rationales shows the necessity of striking a balance between combating tax avoidance and preventing distortion of competition.
Introduction and EU Background

Problems with VAT Grouping Schemes
Value-added tax (VAT) grouping schemes, whereby several legally independent entities are treated as a single taxable person for VAT purposes, are common and well known in the world of VAT/general sales tax (GST). While some of the typical elements of VAT grouping schemes are quite similar in most national VAT grouping schemes (there is one taxable person, internal supplies are outside the scope of VAT, VAT deductions are made on a group basis, only one VAT return is made, etc.) Doesum et al. (2016) , the detailed rules and characteristics vary from country to country. It might be expected that in the EU countries, including Denmark and Sweden, VAT grouping schemes implemented in national law 1 would be harmonized on the basis of the EU VAT Directive, 2 but this is far from the case Pfeiffer (2015a); Swinkels (2010); Parolini (2009) (see Sections 1.2 and 5). In third countries and non-EU European Economic Area (EEA) countries such as Norway, national rules can be framed independently of the EU rules as their fiscal sovereignty is not bound by membership of the European Union.
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Within the European Union and globally, different national VAT grouping schemes can give rise to complex problems relating to tax avoidance and fiscal competition. For example, this can be the case where there is tax competition between states that have VAT grouping schemes and states that do not have VAT grouping schemes or where difof the Faculty of Law at the University of Copenhagen for being excellent sparring partners and providing valuable comments on this article. 1 Currently, 19 EU Member States have implemented rules on VAT grouping or joint registration Soares and Arnaldo (2015) . 2 Council Directive 2006 /112/EC of November 28, 2006 , on the common system of value-added tax (the "VAT Directive"). 3 Nevertheless, Norway has close ties to the European Union under the EEA Agreement (see Section 6). ferences in national VAT grouping rules on the treatment of cross-border trade to and from VAT groups are exploited in order to obtain double non-taxation. At a national level, competition between sectors on the same market that are favored by having the option of VAT grouping and sectors that are not so favored can be distorted by the use of VAT groups. Further, VAT groups can be used to obtain unintended VAT advantages by abuse and avoidance in connection with VAT exemptions and deductions and so on.
This article focuses on the problems of tax avoidance and fiscal competition from a Nordic perspective, based on a comparative analysis of the VAT grouping schemes in Denmark, Norway, and Sweden and with an emphasis on the contextual and teleological interpretation of the rules on VAT grouping (see Section 2.2). This Nordic perspective on VAT grouping gives just a small part of the global picture that can be used as a basis for a discussion of similar problems internationally.
The results presented in this article are new, as previous research projects have focused more on the subject matter of the rules and less on the aspects of tax avoidance and fiscal competition Pfeiffer (2015a,b) ; Ehrke-Rabel (2015) ; Eskildsen (2011) ; Vyncke (2009); Alhager (2001) ; Westberg (1994) . Of course these aspects have been explored before Swinkels (2005 Swinkels ( , 2010 ; Vyncke (2007) , but not like in this article.
EU VAT Grouping Schemes
Since 2009, and long before that Swinkels (2010) , the EU Commission clearly expressed concerns that differing implementations of the rules on VAT grouping by the EU Member States are highly problematic in terms of VAT fraud and evasion, breach of fiscal neutrality and fiscal competition, potentially affecting the internal market and the basic principles of the EU VAT system. 4 However, the Court of Justice of the European Union (CJEU) has not agreed with the Commission, and in numerous cases, 5 it 2 Purpose, Delimitation, and Method
Purpose of the Article and Delimitations
The purpose of the article is to examine whether the different VAT grouping schemes in the Nordic countries (Denmark, Norway, and Sweden) actually cause problems in terms of tax abuse and avoidance or distortion of competition and to examine how such problems are dealt with by these countries. The concepts of "tax avoidance" and "fiscal competition," as used in this article, are explained in Section 4. An important aim of this article is to examine how these problems interact with the purposes, backgrounds, and national characteristics that lie behind the different national VAT grouping schemes and to see what their consequences may be for the analysis of the national schemes. These three Nordic countries have been selected because of their geographical proximity, with borders that facilitate considerable cross-border trade and mobility of workers. These countries are also part of a Nordic legal community (see Section 1.2), with shared histories and common traditions, royal ties, cultures, identities and mentalities, and so on. The similarities of their languages also make it logical to choose them for the purposes of this study. The comparative analysis of the selected countries will provide new information as to the understanding and application of the concept of VAT grouping in the European Union Kristoffersson (2016) .
The references to national case law and administrative practices in this article are not exhaustive but are the result of subjective assessments of the cases that best fulfill the purposes of the article and most clearly furnish proof of tax avoidance or fiscal competition in practice. Only publicly available cases have been used in this research. It might have been interesting to have had access to unpublished material from the national tax authorities in cases where an application for VAT group registration has been refused or a VAT group has been deregistered by reference to tax avoidance or fiscal competition. Sweden, in particular, would have been interesting in this respect, as it has specific rules to prevent abuse and avoidance (see Section 7.3). A further research project may enable this issue to be studied.
The Skandia America case, 9 which illustrates the cross-border problems and complications of having dif-9 Case C-7/13 Skandia America ECLI:EU:C:2014:2225.
ferent national VAT grouping schemes in conjunction with the VAT treatment of head office/branch transactions based on the FCE Bank case, 10 is highly relevant from a Nordic perspective Bjørnholm and Juul (2015) ; Kristoffersson (2014 Kristoffersson ( , 2015 ; Nedimovic and Tovsen (2014) ; ; Cornielje and Bondarev (2015) . However, crossborder issues involving VAT groups will be analyzed from a Nordic perspective in a separate article.
Comparative Analysis-Contextual and Teleological Interpretation
This article applies the method of comparative analysis to the rules on VAT grouping in Denmark, Norway, and Sweden. Comparative analysis can be used to gain new knowledge, insight, understanding, inspiration, and perspectives Elgaard (2016a); Tvarnøe and Nielsen (2014) ; Kristoffersson (2010 Kristoffersson ( , 2016 . Given the purposes of this article, the comparative analysis focuses specifically on areas of VAT grouping that relate to tax avoidance and fiscal competition (see Section 2.1). Such broad themes in a comparative analysis can help provide a better understanding of the structure of the issues and possible solutions in national systems Ault (1999) .
In the comparative analysis, there is an emphasis on the contextual interpretations of the national rules on VAT groups so as to fully understand the rationales for the national VAT grouping schemes Hellner (1994) ; Westberg (1994) . Contextual interpretation is natural for Denmark and Sweden, as it is an interpretative principle applied by the CJEU 11 Terra and Kajus (2014) , which is the highest authoritative interpreter of the EU law Elgaard (2016a,b) .
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The comparative analysis emphasizes the teleological interpretation of the national rules on VAT grouping in order to examine the purposes and intentions for the rules. Again, this is natural for Denmark and Sweden, as the CJEU applies teleological interpretations to the EU rules Rendahl (2016) .
13 Teleological interpretation is generally based on the travaux préparatoires, that is, the declared purpose of a measure, comments on proposed legislation, responses from the Minister of Taxation, and so on, which are all relevant for the interpretation of a law Nordquist (2011); Peczenik (1998); Zimmer (2014) ; Gjems-Onstad (1998) .
Structure of the Article
Given the research purpose of the article set out in Section 2.1 and the methods described in Section 2.2, this article is structured as follows: First, the basic concepts and definitions used in the article are briefly explained in Section 4. Next, the EU background to the VAT grouping schemes in Denmark and Sweden is thoroughly examined in Section 5, followed by a brief discussion of Norway's position as an EEA member in Section 6.
In Section 7, the differences and similarities in the rationales for the national VAT grouping schemes in Norway, Denmark, and Sweden are analyzed. Then, in Section 8, the risks of tax avoidance and the distortion of competition in connection with VAT groups are analyzed on the basis of the national case law and administrative practice in these countries. VAT grouping schemes are briefly compared with joint income taxation schemes in Section 9, and the conclusions and considerations are laid out in Section 10.
Basic Concepts and Definitions
The concepts of "tax avoidance" and "fiscal competition," as used in this article, must be explained briefly, as they are focus points in the comparative analysis (see Section 2.2). The explanations are based on the existing concepts in law and add nothing new.
The Concept of "Tax Avoidance"
The concept of "tax avoidance" is important for the purpose of the article, as one of the research purposes is to examine whether VAT grouping rules in the Nordic countries have been perceived to entail unjustified advantages 545 or room for tax avoidance and how these advantages and avoidance issues have been dealt with (see Section 2.1).
Tax Avoidance and VAT Abuse in Denmark and Sweden
In general, the distinction between tax avoidance and tax abuse is not clear Cooper (1997) and the concepts are often used more or less in the same way Piantavigna (2011) ; Kofler and Tumpel (2009); Monès et al. (2010) . A similar approach is used in this article based on a purpose test to define tax avoidance: ". . . if the primary purpose is to obtain tax benefits and the transaction would not have been carried out in the absence of those benefits, the transaction is unacceptable tax avoidance" Arnold (1997, 228) . A variation of the purpose test could be seen whether a behavior is contrary to the purpose of the rule: ". . . tax avoidance arises in connection with the exploitation of the friction between form and substance aimed at circumventing the scope of a tax provision" Pistone and Szudoczky (2016, 46) . As seen in the following text, such purpose tests on tax avoidance is to a large extent reflected in the concept of VAT abuse-at least for the purposes of this article (see Sections 2.1 and 4.1)-thus avoidance and abuse are used more or less in the same way in the article. Differences in national rules preventing abuse and avoidance must be taken into account, as they have an impact on the comparative analysis of VAT grouping schemes. One obvious difference is that Denmark and Sweden are subject to the VAT Directive and the CJEU's case law, whereas Norway is generally only subject to Norwegian VAT regulations and case law (see Section 4.1.2).
Since the Halifax case, 14 the anti-abuse doctrine developed in the EU VAT case law has been part of national VAT law in the Member States in the opinion of many academics Feria (2011); Swinkels (2011) ; Kristoffersson (2013a,b) . However, some academics are of another opinion Jensen (2011, 2015) , but this discussion is outside the scope of this article. Under the VAT anti-abuse doctrine, a transaction can constitute VAT abuse if it results in the gaining of a tax advantage that would be contrary to the purpose of the relevant provisions and if it is objectively clear that the essential aim of the transaction is to The term "VAT abuse," as used in this article, refers explicitly to the EU VAT anti-abuse doctrine and national implementations of it.
Before the VAT anti-abuse doctrine was clarified in the Halifax case, the CJEU had established that consideration for financial and commercial realities is a fundamental criterion for the application of the EU VAT system. 17 Consequently, a transaction can be disregarded for VAT purposes if it is not consistent with the financial and commercial reality. This is another legal means for combating abusive practices or conduct besides the VAT anti-abuse doctrine Jensen (2011, 2014) . Denmark and Sweden may have national VAT rules on anti-avoidance in addition to those rules developed in the EU case law, but it is outside the scope of this article to consider such rules in greater detail (see Section 2.1).
Norwegian Anti-Avoidance Concept of Gjennomskaering
Norway has developed its own national case law based on the concept of gjennomskaering. 18 Gjennomskaering refers to "anti-avoidance" whereby an abusive practice or conduct can be disregarded for tax purposes Gjems-Onstad (2009) . In Norwegian legal doctrine, anti-avoidance is distinguished from purely pro forma situations and the strict or restrictive/wide or expansive interpretation of a rule. Naturally, pro forma situations are disregarded for tax purposes because substance is different from form.
In distinguishing between anti-avoidance and a restrictive/expansive interpretation of the law, it is more difficult to draw a line and characterize transactions as un- Killengreen et al. (2000a,b) .
acceptable Gjems-Onstad and Kildal (2013) ; Gjems-Onstad (2009); Løvaas (2007) ; Killengreen et al. (2000a) . From an outsider's perspective, based on the principle of legal certainty and the requirement for legal justification, the term "anti-avoidance" should be reserved for situations where an abusive practice or conduct can be clearly established, and a restrictive/expansive interpretation of the law should be distinguished from such abusive situations Gjems-Onstad (2009); Fjermeros (2014) . However, it is likely that a suspicion or indications of abuse in a case may influence the interpretation of law toward a more restrictive/expansive interpretation and, in conjunction with other elements upon which the decision is made, such suspicion or indications may affect a decision even if there is no direct reference to abuse. However, this distinction is not important here because both situations would be interesting for the research purpose (see Section 4.1).
The application to VAT law of the anti-avoidance concept derived from case law has been discussed in Norway, but from the case law of the Norwegian Supreme Court, 19 it must be concluded that the tax law anti-avoidance concept is also generally applicable to VAT law GjemsOnstad (2016); Gjems-Onstad and Kildal (2013); Fjermeros (2014) , including to VAT groups ; Bråthen et al. (2012) .
The concept means that anti-avoidance cannot be established purely because a transaction is motivated by obtaining a tax advantage, but anti-avoidance can be established if obtaining a tax advantage is the main purpose of a transaction. This must be based on an overall evaluation in which the key questions are what value (egenverdi) a transaction has other than tax saving and whether the taxable result of a transaction is contrary to the purpose of the rule. 20 Another determining factor is whether a trans-action is intended to take disloyal advantage of the rules.
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The Zimmer committee proposed introducing a general anti-avoidance clause to be applied to both direct and indirect taxation, but it is not yet adopted.
22
It is outside the scope of this article to elaborate further on the concept of tax avoidance, but the national differences will be taken into account in the analysis of the Nordic VAT grouping schemes.
Definition of "Fiscal Competition"
The term "fiscal competition" used in the article is given the broadest possible meaning. "Fiscal competition" covers all potential aspects of fiscal competition that are relevant to the research purpose of this article (see Section 2.1). The examples of fiscal competition given in the following are, therefore, not exhaustive.
Tax Competition between States
Fiscal or tax competition generally refers to the situation where different states compete against each other by offering favorable national tax rules to maximize the state's tax revenue by attracting foreign resources and investments Andersson and Fall (2001) ; Ault (2002) ; Schön (2002) . There are both positive and negative effects of fiscal competition Lampreave (2011); Cerioni (2005) but normally harmful competition and distortion of competition are considered to have negative effects and should be removed, especially in the EU regime Vanistendael (2001) .
The removal of distortions of competition and hindrances to the free movement of goods and services within the European Union has been part of the establishment of the internal market in which the harmonization of the EU VAT system has played a part. 23 Other EU remedies for combating distortions of competition include the Treaty- Alhager (2001) , the principle in itself is not directly relevant to the concrete purpose of the article, which uses a broader and more general definition of fiscal competition (see Section 4.2). Furthermore, the aspects of tax competition between states and the EU aspects of fiscal competition are not directly relevant for the article, as cross-border situations involving VAT groups are outside its scope (see Section 2.1), but these aspects are addressed, if relevant.
Fiscal Competition at National Level
There are other aspects of fiscal competition or competition neutrality that affect businesses and customers at national level.
Where businesses compete on the same market, there may be fiscal competition if one business has a tax advantage and thereby achieves a better competitive position than other businesses operating on the same market. In that case, the tax advantage distorts competition Vanistendael (2001) . An example of trying to avoid such distortion of competition is the VAT exemption for independent groups of persons who carry on an activity that is exempt from VAT or in relation to which they are not taxable persons pursuant to Article 132(1)(f) of the VAT Directive. One of the conditions for allowing the VAT exemption is exactly that it must not be likely to distort competition.
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In relation to customers, there may be fiscal competition where a customer would choose one product over another because the chosen product is cheaper, because of a tax advantage granted in the supply chain prior to the sale to the end customer. For example, a tax advantage may be obtained by allowing a VAT exemption to independent groups or a VAT group. The broad and general definition of fiscal competition used in this article relates primarily to the fiscal competition or competition neutrality affecting businesses and customers at national level. It appears from the provision that it is optional for the Member States to implement rules on VAT grouping and to implement measures against tax evasion (see Section 5.3). The provision is very broad, laying down few conditions. It allows the Member States to design their own national VAT grouping schemes, largely at their discretion. The reason for the differing national implementations of the EU VAT grouping schemes (see Section 1.2) is implicit in the minimalistic formulation of Article 11 of the VAT Directive.
Article 4 of the Sixth VAT Directive
The wording of Article 11, first paragraph, of the VAT Directive is very similar to that of Article 4(4), second paragraph, of the Sixth VAT Directive. 28 The purpose of the provision was given in the proposal for the Sixth VAT Directive: (e.g. the splitting up of one undertaking among several taxable persons so that each may benefit from a special scheme) Member States will not be obliged to treat as taxable persons those whose 'independence' is purely a legal technicality."
Thus, the purpose of VAT grouping schemes based on the Sixth VAT Directive was to simplify administration or combat abuse, for example, where advantage is taken of different VAT schemes and when such advantage arises purely from legal technicalities as to the definition of "independence." The objective of simplifying administration is not specified in the proposal, but the Commission has subsequently stated that VAT grouping schemes should predominantly be seen as a simplifying measures.
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The purpose of combating abuse is described in more detail. It is stated that the aim of VAT grouping schemes was to combat purely technical-legal arrangements where the independence of separate taxable persons does not conform to reality. A literal interpretation could be that the purpose was to authorize Member States to disregard, for VAT purposes, artificial arrangements of several taxable persons when in reality such persons should be considered as one taxable person for VAT purposes.
31 Thus VAT grouping schemes seem to be intended to enable the Member States to combat artificial arrangements Millar et al. (2016) ; Soares and Arnaldo (2015)-and not an option for taxable persons to use for their benefit Swinkels (2010) . Only a few Member States have implemented mandatory VAT grouping schemes. Neither Denmark nor Sweden has mandatory VAT grouping schemes. A less literal interpretation could be that VAT grouping schemes could be used by the Member States to combat abuse in connection with legal technicalities, artificial arrangements, or so forth. This does not prevent VAT grouping schemes being used for other purposes. This is the legal and practical reality today, as exemplified by Denmark and Sweden (see Sections 7.2 and 7.3).
30 COM(2009) 325 final of July 2, 2009, p. 12. Joep Swinkels has questioned the actuality of the simplification purpose from a contemporary view Swinkels (2010). 31 As described by the Commission of the European Communities in COM(2009) 325 final, p. 4: "In this regard, a VAT group could be described as a 'fiction' created for VAT purposes, where economic substance is given precedence over legal form."
Amendment of Article 4 of the Sixth VAT Directive
The purpose of combating abuse is further addressed in the 2006 proposal to amend 32 Article 4 of the Sixth VAT Directive by the insertion of Article 4(4)(3):
33
"Although not arising from existing derogations, in Article 1(1) and 1(2) the Commission is taking the opportunity to propose changes to strengthen areas which Member States find can be exploited to avoid VAT. In both the area of 'grouping' in Article 4(4) of the Sixth Directive and in 'transfers of going concerns' (Article 5(9)) the proposal allows for Member States to take steps to ensure that the operation of the rules does not allow an unfair result which would unjustifiably benefit or prejudice those concerned. Member States already have the discretion to set the circumstances in which the both of these rules can apply. The new rule, already applied to capital goods through Article 20(6), would help Member States prevent unfair results arising from the operation of the rules."
Without referring to any example, the EU Commission proposed to amend the rules on VAT grouping in order to strengthen regulations in areas in which the Member States found that there was a risk of VAT avoidance. It was stated that the rules on VAT grouping should not allow an unfair result that would unjustifiably benefit or prejudice those concerned. It is unclear whether "unfair results" and "unjustifiable benefits" only refer to tax avoidance or may also refer to competition neutrality, given the reference to the "prejudice of those concerned," which could imply harmful competition to the prejudice of taxable persons other than those in the VAT group. This is supported by the proposed amended wording of Article 4(4), third paragraph, of the Sixth VAT Directive, which refers to "unjustified disadvantage for taxable persons": 34 "Where a Member State exercises the option provided for in the second subparagraph, it shall ensure that the application of this option creates neither unjustifiable benefit nor unjustified disadvantage for taxable persons."
Regardless of any uncertainty about the purpose of the proposal, it must be concluded that the purpose of the 2006 amendment was to deal with tax avoidance, 35 be- cause the final wording of the amendment to Article 4(4), third paragraph, of the Sixth VAT Directive was the following:
36 "A Member State exercising the option provided for in the second subparagraph, may adopt any measures needed to prevent tax evasion or avoidance through the use of this provision."
According to this amendment, the Member States are authorized to implement any measures in national law to prevent tax evasion or avoidance in connection with their national VAT grouping schemes. Such measures must be in accordance with the margin of discretion and principle of proportionality pursuant to the current Article 11 of the VAT Directive (see Section 1.3). Thus, for other purposes, for example, if the rules create unjustifiable benefits or disadvantages for taxable persons, the starting point must be outside the scope of Article 11 of the VAT Directive unless these are integral elements of evaluation of tax evasion or avoidance. This is substantiated by the CJEU, which has never referred to purposes other than tax evasion or avoidance in this respect (see Section 1.3 and the cases cited there).
Implementation of Special Rules to prevent Abuse and Avoidance
Sweden has implemented special rules to prevent abuse and avoidance for VAT groups pursuant to Article 11, second paragraph, of the VAT Directive (see Section 7.3). Denmark has not implemented such rules (see Section 7.2). The question is whether the Member States are obliged to implement special anti-avoidance rules for VAT groups even though the provision states that the Member States "may" adopt any measures to combat tax evasion or avoidance (see Section 5). In the author's opinion, the Member States do have such an obligation based on the travaux prépara-toires to Article 11, second paragraph, on the general obligation to counter VAT fraud and abuse pursuant to 
Article 11, second paragraph, of the VAT Directive
The final wording of Article 4(4), third paragraph, of the Sixth VAT Directive directly corresponds to Article 11, second paragraph, of the VAT Directive, except that the word "avoidance" is omitted from Article 11 of the VAT Directive. The reason for this is unknown, but avoidance must be covered by Article 11 of the VAT Directive, as it is a recast of the structure and wording of the Sixth VAT Directive, making no substantive amendment to the existing legislation. 39 Clearly, the CJEU includes both tax evasion and avoidance within the margin of discretion under Article 11 of the VAT Directive 40 (see Section 1.3).
Article 2 of the Second VAT Directive
Some aspects of fiscal competition have been addressed in the EU rules on VAT groups, but not to the same extent as with the aspects of tax avoidance (see above). This should not be understood as ranking the importance of the two, as it could equally well be seen as expressing a different need for clarification in the travaux préparatoires to the rules. The EU Commission directly addressed issues of fiscal competition in the explanatory comments on the proposal for Article 2 of the Second VAT Directive. 41 Here the Commission stated that a VAT grouping scheme that allows a German Organschaft to be treated as a single legal person Pfeiffer (2015a,b) ; Swinkels (2010); Doesum et al. (2016) 42 in an undiluted application of the VAT system would have no competitive advantage over an Organschaft whose members are treated as separate taxpayers. 3) must be seen in light of the purpose and background for the EU rules on VAT groups, based on Article 11 of the VAT Directive. In Sections 7.2 and 7.3, it will be seen that the purposes and backgrounds for the Danish and Swedish VAT grouping rules differ significantly from the rationale for the EU rules.
Norway's Relationship to the EU and the VAT Directive
Norway is not a Member of the European Union, but it is a member of the EEA. 43 As taxation, including VAT, is not covered by the EEA Agreement Bråthen et al. (2012) ; Kildal (2008a,b) , Norway has almost autonomous powers in the area of tax law, with due respect to the EEA Agreement. Subject to some exceptions, in the area of tax law, the EU legislation and CJEU case law are of no legal consequence to Norway (see below). There can be exceptions, for example, when national legislation gives the European Union influence over Norwegian VAT law. This is the case in limited areas of VAT law, such as the VAT exemption for financial services, 44 where it is directly stated in the proposal for the rules 45 that Article 13 (B)(a) and (d)(1)- (6) for interpreting the national VAT exemption for financial services and, in particular, the definitions used in Sweden and Denmark. In several cases, the Norwegian Supreme Court has emphasized the relevance of the EU legislation and case law in national matters and has actively used the EU law for interpreting national rules, 47 while in other cases, it has declined to accept the EU law as being relevant for national law.
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In principle, the EU law is not generally relevant for Norwegian law. However, in specific cases where Norwegian legislation states that the rules are harmonized with the EU law or that the rules should be interpreted in accordance with the EU law, the EU law will be relevant, as in the case of the VAT exemption for financial services Dyrnes (2015b); Olsen and Saxegaard (2009); Wroldsen (2014) . See also Norli (2016); Ihlebaek (2011) . It is then for the Norwegian courts and tax authorities to decide whether the EU law has an impact on a national rule in the specific case.
In the case of VAT grouping, there is no direct link between the EU law and the Norwegian rules, travaux pré-paratoires, case law, or administrative practice. Thus, the EU law is not generally relevant to the interpretation of the Norwegian VAT grouping rules. Some Norwegian authors argue that the EU law should be relevant to the Norwegian rules on cross-border VAT groups and the crossborder provision of services Norli (2016) ; Nedimovic and Tovsen (2014) , but this is not discussed in this article (see Section 2.1).
Rationales for the National VAT Grouping Schemes
As the rationale for the EU VAT grouping scheme (see Section 5) is directly relevant for Denmark and Sweden, there is an analysis of the national rationales for the Nordic VAT grouping schemes. particularly on tax avoidance and fiscal competition. The analysis looks first at Norway, then at Denmark, and finally, at Sweden. This order is based on the volume of national regulations on VAT groups in each country, starting with the jurisdiction with the fewest provisions through to the jurisdiction with the most provisions.
Norwegian Rules on VAT Grouping
Norway's rules on VAT groups are purely national (see Section 6). The Norwegian VAT grouping scheme was introduced in 1969 at the time of the adoption of the former Norwegian VAT Act. 49 The proposal for the rules on VAT groups stated that their purpose was twofold, in both granting rights to make VAT deductions and preventing abuse. 50 The proposal elaborated on the right to make deductions:
"There could be a need to consider several cooperating companies' businesses as a single taxable business. Without such a rule it would not be possible to grant deductions for input VAT on the total business when operating equipment is owned by one company while sales are made by another company." 51
Thus, the main purpose of the VAT grouping scheme was to secure an effective right for cooperating companies to deduct input VAT ; GjemsOnstad and Kildal (2013) . The fiscal competition aspects of the organization of businesses were given high priority by ensuring a right to make a full deduction for the VAT group as a whole, for example, where the companies of a VAT group perform different functions and have different business purposes such as operating or holding companies and sales companies Dyrnes (2015a); Wiig (2014) . Commercial and organizational considerations were the main reasons underlying the Norwegian VAT grouping scheme (see Section 8.2 on the criteria for cooperating companies). The competition neutrality aspect is addressed by Gisla Bråthen, Erik Frøystad, and Ole Martin Haugan, who state that the purpose of the VAT grouping scheme is to achieve neutrality, irrespective of the organization of a business as a single company or a VAT group consisting of several companies.
52 Commercial reasons, not VAT Bråthen et al. (2012) . The focus on fiscal competition can also be seen in Norwegian case law, where a broad interpretation is applied to determining which companies are entitled to form a VAT group. This is because allowing some business entities to form VAT groups but not others could distort competition and conflict with the general principle of equal treatment ; Bråthen et al. (2012) ; Skogrand (2007) .
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The proposal for the rules on VAT grouping may also refer to the aspect of tax avoidance 54 : "To prevent abuse of the right of deduction, joint and several liability for VAT payment is required."
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Given the right of VAT groups to make deductions for the whole VAT group, joint and several liability for VAT was necessary.
56 This could be seen as a rule to prevent tax avoidance. In fact, the proposal contains a specific rule in order to prevent abuse 57 : "Considering the liability and in order to prevent abuse, the rule should only apply when at least 85% of the equity in each company is owned by the same owners."
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This anti-abuse rule was adopted as part of the rules on VAT grouping (see below). The 85% rule has been criticized in Norwegian legal literature because of the alleged lack of a legal reason for the exact percentage rule ; Gjems-Onstad and Kildal (2013); Dyrnes (2015a) . A similar criticism has been made in Denmark about the 100% rule; such criticism has been linked to other arguments such as its conflict with EU rules and the proportionality principle (see Section 7.2). Norwegian practice shows that the 85% rule may increase the risks of tax avoidance; this will be discussed in Section 8.2.
The original proposal for the rules on VAT groups was fully implemented in Section 12 of the former Norwegian VAT Act, 59 which has been carried forward with almost The Norwegian rules on VAT grouping are short and effective, containing rules on the prevention of distortion of competition and on anti-avoidance. The underlying rationale for the rules is thereby directly reflected in the rules. According to the travaux préparatoires to the Norwegian rules, the main concerns related more to fiscal competition than tax avoidance. The concerns and rationale for the Danish VAT grouping scheme are quite distinct from those of Norway; see the following section.
Danish Rules on VAT Grouping
The Danish VAT grouping scheme (similar to the Swedish VAT grouping scheme; see Sections 5 and 7.3) is based on implementing Article 11 of the VAT Directive (see Section 5). The current rules on VAT grouping are divided into three provisions in the Danish VAT Act 62 ; these are Section 3(3), Section 46(9), and Section 47(4). Section 3(3) is the general rule whereby persons who are registered together pursuant to Section 47(4) of the Danish VAT Act are treated as a single taxable person. Section 46(9) states that several entities that do not have the same owner and are registered together pursuant to Section 47(4) of the VAT Act are jointly and severally liable for payment of VAT relating to the entities covered by the joint registration. The same rule applies in Norway (see Section 7.1) and Sweden (see Section 7.3). The details are laid down in Section 47(4) of the Danish VAT Act 63 :
"Upon request, two or more taxable persons which exclusively perform taxable activities can be registered together. The tax authorities may permit persons carrying on activities that are 60 MVA-loven § 2-2 (3) (Nor. Denmark has not implemented rules to combat tax evasion and avoidance, as authorized by Article 11, second paragraph, of the VAT Directive (see Section 5.3, which is discussed in Section 8.1).
Since the first Danish VAT Act in 1967, the option for VAT groups existed as business entities that did not have the same owner could be registered jointly upon application. 64 They would be jointly and severally liable for VAT. 65 In the proposal for the rules, it was stated that the option allowed, for example, a parent company and a subsidiary to form a VAT group. 66 Consequently, they should be treated as one business unit and no VAT should be imposed on transfer of goods between the companies. 67 The travaux préparatoires to the original rules explains no further on the rationales, but this is explained much more in connection with the major change of the rules in 1994. There appear to be many rationales for the Danish VAT grouping scheme that was introduced in 1994 in its current form based on Article 4(4) of the Sixth VAT Directive (see Section 5). 68 In the proposal for the introduction of the rules, 69 it was stated that there was a need to expand the option for joint registration/VAT grouping because of the increase in the number of groups of companies, especially in the financial sector. Thus, the intention was to ease the rules to allow groups of companies with both VAT liable and VAT-exempt activities to form a VAT group. 70 There was an increase in the number of groups of companies that involved a significant number of transactions between different companies within a group that were liable to VAT, such as office expenses, IT services, and administration. Thus, the purpose of the VAT grouping scheme was to enable transactions to take place between group members without these being liable to VAT. It was necessary to implement this via VAT grouping, as a few years previously the tax authorities' had terminated a former practice that allowed the reimbursement of internal group expenses without VAT Hansen (1994); Dekov (1995) ; Kirketerp (2001) ; Hansen and Dekov (1995) . 71 Reimbursement of internal group expenses could be seen as an administrative simplification for VAT groups, but this is not mentioned in the travaux préparatoires. Instead, the essential purpose-based on former administrative practice-appears to be the VAT saving obtained by group internal supplies not being subject to VAT. From the travaux préparatoires, it is clear that the VAT grouping scheme was intended to relieve groups of companies, especially within the financial sector, of VAT on internal transactions and to continue or reintroduce a former beneficial tax practice on such internal transactions. This points to fiscal competition aspects, equivalent to the open discussion of these aspects in Sweden (see Section 7.3), but there is no word of it in the travaux préparatoires, nor is tax avoidance mentioned in the travaux préparatoires.
The stated purposes of the Danish VAT grouping scheme do not seem to be aligned with the purposes of the EU VAT grouping scheme (see Section 5), which should be the model for Denmark's implementation of its VAT grouping scheme. Denmark has not explicitly emphasized the purposes of administrative simplification, combating tax abuse or avoidance, or fiscal competition. Of course, these purposes may indirectly have been part of the considerations, but they are not expressly stated in the travaux pré-paratoires. On the contrary, the overall purpose appears to be to favor groups of companies, especially in the financial sector, by eliminating VAT on internal transactions. The Danish VAT grouping scheme is to be understood in this context.
Mirroring the criticism of Norway's 85% rule (see Section 7.1), there has been a discussion in Denmark about the legal reasons for the 100% rule. It has been argued that the 100% rule is disproportionate, as it is far stricter than the EU rule Eskildsen Brandt (2001) ; Dekov (1995) ; Hansen (1994) . Presumably, the reason for the 100% rule is to combat avoidance, as with Norway's 85% rule (see Section 7.1), but this is not directly stated in the proposal for the rules. 72 It is interesting that both Denmark and Sweden (see Section 7.3) paid great attention to supporting the financial sector through their VAT grouping schemes. This shows that there was strong political support for the financial sector at the time of the introduction of the VAT grouping schemes, with fiscal competition implications mostly on a national level and also on an EU level in the situation of Sweden. These issues were directly addressed by Sweden (see Section 7.3) but not by Denmark.
Swedish Rules on VAT Grouping
As opposed to the Norwegian and Danish rules, the Swedish rules on VAT grouping contain many detailed provisions. The Swedish rules are in Chapter 6a of the Swedish VAT Act, 73 from Paragraphs 1 to 7. Only selected provisions of the rules are discussed for the purposes of this article. The main rule is in Chapter 6a, Paragraph 1, of the Swedish VAT Act: 74 "For the purposes of the application of the provisions of this Law, two or more economic entities may, in the circumstances stated in this chapter, be regarded as a single economic entity (VAT group), and the activity exercised by the VAT group may be regarded as a single activity." However, the right to form a VAT group is restricted to groups of economic entities, primarily VAT exempted entities in the financial and insurance sectors; 75 see Chapter 6 a, Paragraph 2, of the Swedish VAT Act 76 :
"Only the following may be part of a VAT group:
1. economic entities, placed under the surveillance of the finance inspectorate which exercise an activity which is exempt because the turnover from that activity is exempt under Paragraph 9 or Paragraph 10 of Chapter 3, 2. economic entities whose main purpose is to deliver goods or provide services to the economic entities referred to in subparagraph 1 above, or 3. economic entities which are commission agents and principals, and which have a commission link such as The rationale for restricting VAT grouping primarily to the financial and insurance sectors is stated in the travaux pré-paratoires to the introduction of VAT grouping in 1999.
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The historical and political events leading up to the introduction of the VAT grouping scheme started in 1991 when a tax reform broadened the VAT tax base, increasing the VAT costs for VAT exempt businesses with nondeductible VAT inputs Alhager (2001) , and Magnusson (1998) . Representatives of the financial sector argued that this would have a major effect on the VAT costs of their internal organizations, as the VAT costs would be lower if their own personnel in VAT-exempt entities were to provide VATable services for their own needs rather than buying similar services from a closely related entity. 78 The intention of the VAT grouping scheme was to enable entities in a group to be treated as a single entity for VAT purposes and thus avoid paying VAT on VATable transactions within a group.
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In other words, the aim of the rules on VAT grouping was to enable business entities in a financial group that performs VAT-exempt financial activities to avoid paying nondeductible input VAT on purchases from other entities in the group Holmlund and Sundberg (2014) ; Kristoffersson (2009) . 80 This would ensure VAT neutrality between a concern's own production of normally VATable services and its purchase of such services from an external business entity. 81 Also, different kinds of organizations in the financial sector could be subject to different VAT treatment of their internal transactions, resulting in distortion of competition Hefner (1998); Ek (2013) . Thus, the financial sector would be particularly burdened by VAT on internal transactions resulting in a competitive disadvantage com- Another purpose of VAT grouping stated in the travaux préparatoires is that support services within a financial group should not receive different VAT treatment than support services provided within a financial business. Thus, VAT grouping schemes are extended to entities within a group if their main activity is to provide the financial business with such services as they need for the provision of outgoing financial services. 83 VAT grouping schemes cover more or less the entire financial and insurance sectors. It can be seen from this that fiscal competition aspects were seen as a major consideration in the travaux prépara-toires. However, these considerations seem to be focused on achieving the highest possible level of fiscal neutrality within the financial and insurance sectors but not between these sectors and sectors outside the scope of the VAT grouping scheme. This is discussed further in Section 8.3. In contrast to the Danish and Norwegian rules, the Swedish rules include several specific rules to prevent abuse and avoidance, such as
• The chosen administrative head of the VAT group for VAT purposes (grupphuvudman) is accepted by the tax authorities, provided there is no special reason (särskilda skäl) not to do so.
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• The tax authorities shall decide on formation of, changes to, or termination of VAT group registration upon the request of the parties involved, provided there is no special reason not to do so.
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• If the conditions for VAT group registration have ceased to exist, or for any other special reason, the tax authorities may terminate a VAT group registration on their own initiative.
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Hence, the tax authorities can decide on the formation of a VAT group, the admission of new members to a VAT group, the withdrawal of members from a VAT group, a change of the administrative head of a VAT group, and the termination of a VAT group. 87 In particular, the right to terminate a VAT group is an effective measure for combating tax avoidance by the use of a VAT group. There is guidance on the meaning of särskilda skäl in the travaux préparatoires. 88 It is stated that the tax authorities shall only refuse an application for VAT group registration in special situations where an abuse of the VAT grouping scheme is obvious. It is also stated that the tax authorities should have the right to refuse VAT group registration if they consider that it could lead to tax evasion or avoidance or to obvious distortion of competition and that the tax authorities should have the right to dissolve a VAT group registration for the same reasons. 89 No examples of such tax evasion or avoidance or obvious distortion of competition are given in the travaux préparatoires or in Swedish case law or administrative practice (see Section 8.3). The tax authorities' room for maneuver is limited, as only obvious cases of tax avoidance or distortion of competition qualify as special reason for applying the anti-avoidance rules. This is also discussed in Section 7.4. It will also be very difficult for the tax authorities to prove that there will be obvious tax avoidance or distortion of competition based on the information available at the time of application. In its rationale for its VAT grouping scheme, Sweden has focused on both fiscal competition (particularly within the financial and insurance sectors) and tax avoidance and evasion. This is quite similar to Norway (see Section 7.1) but differs from the Danish rationale, which does not directly address the aspects of tax avoidance and fiscal competition (see Section 7.2). It can be concluded that there are very different rationales for the Nordic VAT grouping schemes and significant differences as to the weighting given to tax avoidance and fiscal competition, which will be demonstrated in practice (see Section 8). The next section discusses the effects of the different national rationales on the analysis of tax avoidance and fiscal competition in the Nordic VAT grouping schemes.
The Effects of Different National Rationales
On the basis of the examination of the different national rationales for the VAT grouping schemes in Norway (see Section 7.1), Denmark (see Section 7.2), and Sweden (see Section 7.3), as well as the EU rules that are only relevant for Denmark and Sweden (see Section 5), the further effects of the different rationales must be considered. First, the different national rationales will affect opinions on whether or not there is tax avoidance in a concrete situation, as national differences in the underlying rationales inevitably influence opinions about tax avoidance in concrete cases.
In Sweden, the special anti-avoidance rules in the rules on VAT grouping only apply if there is obvious tax avoidance or abuse or obvious distortion of competition (see Section 7.3). Thus there is a high threshold for conduct to constitute tax avoidance or distortion of competition. This means that it will probably be seldom that the rights of VAT groups will be disregarded under the special anti-avoidance rules. In support of this view, see Section 8.3, where it is shown that there have been no cases where a VAT group has been rejected on these grounds. Also, tax avoidance cannot be established where the motivation for forming a VAT group is consistent with the purpose of a VAT grouping scheme, such as avoidance of payment of nondeductible input VAT on purchases from other group entities in the financial and insurance sectors (see Section 7.3). As for fiscal competition, the distortion of competition between entities in the financial and insurance sectors and other taxable persons operating on the same market is (for now; see Section 8.3) a legitimate purpose (see Section 7.3), whereas other kinds of distortion of competition may not be equally legitimate.
Some of the same things can be said about Denmark, where the rationale for the VAT grouping scheme was to relieve groups of companies from paying VAT on internal transactions (see Section 7.2). Thus, the mere motivation of avoiding paying VAT, for example, by reducing direct or indirect VAT costs, does not in itself constitute tax avoidance in the context of the rules on VAT grouping Vyncke (2007) .
There is the same picture in Norway where a VAT group's intention of avoiding paying VAT on internal supplies within the group is not in itself considered to be tax avoidance or abuse Gjems-Onstad and Kildal (2013); Bråthen et al. (2012) ; Gjems-Onstad (2009), because this is consistent with the rationale for VAT grouping schemes. Another legitimate purpose is related to the fixed threshold of 85% ownership, where tax avoidance cannot be established if a company acquires shares with the aim of fulfilling the 85% rule Fjermeros (2014); Killengreen et al. (2000a) . See also Swinkels (2010) .
Consequently, for conduct to constitute tax avoidance or abuse in the area of VAT grouping, it must go beyond the legitimate purposes of VAT grouping schemes Doesum et al. (2016) and must involve conduct where a VAT grouping scheme is misused in order to obtain unintended VAT advantages. VAT grouping will not be accepted in such situations Gjems-Onstad and Kildal (2013) or in situations based on artificial arrangements Vyncke (2007); Pfeiffer (2015a) .
Reflecting the high threshold for conduct to constitute tax avoidance in Sweden, from a Norwegian point of view, Ole Gjems-Onstad and Tor S. Kildal have argued that the threshold for a finding of VAT avoidance should be high, given that the VAT system is a self-declaration system imposing comprehensive obligations on taxable persons; this presupposes that the rules are foreseeable and clear Gjems-Onstad and Kildal (2013) .
The above findings on tax avoidance and fiscal competition are based on the analyses of the different national rationales for the Nordic VAT grouping schemes, which must be taken into account in the integrated contextual and teleological part of the analysis of the risks of tax avoidance and fiscal competition that follows.
Risks of Tax Avoidance and Fiscal Competition in Practice
This section contains analyses of national case law and administrative practice in Denmark, Norway, and Sweden, starting with the most substantial cases that show clear signs of tax avoidance or fiscal competition connected with VAT grouping.
The Danish Focus on VAT Abuse in VAT Groups
In Danish administrative practice, recently, there has been an increased focus on the aspects of tax abuse and tax avoidance in connection with the use of VAT groups leading to an otherwise VATable transaction being not subject to VAT. The most relevant cases involving aspects of tax avoidance and fiscal competition are analyzed, first in relation to real property (see Section 8.1.1) and then in relation to IT systems (see Section 8.1.2). The Tax Council did not directly determine that the VAT group was an abuse of the VAT grouping scheme, but it strongly indicated that the model would probably be considered as abuse based on the facts. Following the Council's ruling, the administrative practice on special VAT groups for real property will probably be stricter.
VAT Groups and Real Property
The administrative practice will probably be stricter because the applicant who applied for the binding ruling in SKM2015.530.SR relied unsuccessfully on two previously unpublished binding rulings of the Danish tax authorities (SKAT) on a similar VAT group, given in 2013. According to the applicant, SKAT accepted the VAT group in the unpublished cases without expressing concern about VAT abuse. SKM2015.530.SR suggests that the Tax Council focuses more than SKAT on the risks of VAT abuse and avoidance of paying VAT in VAT groups involved in transactions of real property. 94 Presumably, areas other than real property could be affected by a stricter administrative practice if VAT groups were to be used in the same way as in SKM2015.530.SR. The VAT group model used in SKM2015.530.SR was as follows. Company S1, the applicant for the binding ruling, owned real property in the form of building sites. actions involving building sites are subject to Danish VAT). 95 S1 intended to transfer the building sites to development companies in order to carry out site development together with external investors. The transfer of the building sites was to be carried out in several steps. First, S1 would incorporate the development companies as wholly owned subsidiaries. Then S1 and the subsidiaries would apply for VAT grouping. When permission for VAT grouping was obtained, the building sites would be transferred to the subsidiaries as contributions in kind.
Among other things, the applicant's stated purpose for the incorporation of the development companies was to limit and share the risks of the site development of the individual building sites with the co-applicant for the binding ruling, company S2, which was an external investor.
The next step was to form a new holding company with a share exchange between S1 and the new subsidiaries, after which the holding company would apply to become a member of the VAT group. This would be followed by the transfer of 50% of the share capital in the holding company to S2 or an existing wholly owned subsidiary of S2. S1 could no longer be part of the VAT group because of the requirement for 100% ownership (see Section 7.2). The site development would then be carried out by the development companies, and the VAT group consisting of the holding company and the development companies would at least be maintained during the whole of the site development phase.
Among other things, the applicant's stated purpose with the holding company was to join forces on the building project, secure S1's influence in the planning and site development phase, and share the commercial risks of the site development and subsequent sale between S1 and S2. In the longer term, the purpose of S1's participation was to dispose of the building sites.
In considering this, the Danish Tax Council did not directly answer to the applicant's key question as to whether, as a whole, the model would be accepted by the tax authorities. The reason for this was that, legally speaking, an application for VAT grouping is an application for a license, and this is outside the scope of the binding ruling system. 96 Thus the Tax Council did not have the capacity to give a binding ruling on this.
From a taxpayer's point of view, and considering the general principle of equal treatment, it may seem inconsistent that, as claimed by the applicant, a few years ago, 95 ML § 13, sec. 1, subsec. 9 (Den.) . 96 SFL § 21, sec. 3 (Den.).
SKAT had accepted similar VAT group models in two unpublished binding rulings, thereby ignoring the license question. However, the license question is not relevant for the purpose of this article; what is relevant is the Tax Council's opinion on VAT abuse and avoidance in connection with VAT groups.
The Tax Council's clear opinion was expressed several times in its answer to the applicant's request for a binding ruling. First, the Council determined that the transfer of the building sites to the development companies after the establishment of the VAT group resulted in S1 not paying VAT on the transaction. As the subsequent sale of the shares later would be exempt from VAT, 97 the VAT liability on the building sites would be eliminated and, at a later stage, the real property could also be sold as VATexempt "old buildings" covered by the VAT exemption.
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In the light of this, the Council stated that the transfer of the building sites immediately after the establishment of a VAT group must be seen as indicating abuse of the rules on VAT grouping. The Tax Council also pointed out that there was no commercial purpose behind making the transfer of the building sites a contribution in kind after the incorporation of the development companies, and the Council considered that the only reason for this was to avoid paying VAT, thereby the Council dismissed the arguments for commercial reasons brought forward by the applicant. The Council concluded that a VAT group should not affect the transaction.
99
While it was not explicitly established in SKM2015.530.SR that the VAT group model was unacceptable on the ground that it constitutes VAT abuse, the case will still have a powerful dissuasive effect. Presumably, taxpayers will be unwilling to risk being associated with VAT abuse by using an uncertain VAT group model when the Tax Council has given such a clear public opinion.
The timing of the establishment of the VAT group was also an element in SKM2015.530.SR. The EU Commission has expressed the view that Article 11, second paragraph, of the VAT Directive allows for measures aimed at ensuring that no unjustified advantage is derived from a VAT grouping scheme (see Section 5), for example, by setting a mini-97 ML § 13, sec. 1, subsec. 11, litra e (Den.). 98 VAT-taxable supplies are supplies of new buildings or building sites. ML § 13, sec. 1, subsec. 9 (Den.). 99 In a later case, SKM2015.707.SR, the Danish Tax Council stated that there would be no basis for considering aspects of avoidance of the VAT grouping rules in relation to a sale of real property within a VAT group regardless of the intention to sell the shares afterwards as the sale would be VAT-exempt inside as well as outside a VAT group. mum duration for VAT groups. 100 SKM2015.530.SR reflects this view, as the Tax Council emphasized that the transfer of the building sites took place immediately after the establishment of the VAT group, which indicated that there was abuse. In support of this, Eleonor Kristoffersson (formerly Alhager) has said that if VAT groups are relatively fixed in character, probably also in terms of duration, the scope for using them for tax avoidance purposes would be minimized Alhager (2002) . Thus, the timing element in the formation of VAT groups must be considered an important factor when determining whether there is tax abuse and avoidance.
Another question in SKM2015.530.SR was whether the refusal of an application for a VAT grouping necessitated a legal basis in the form of specific Danish anti-avoidance rules, as in Sweden (see Section 7.3), or whether the general VAT anti-abuse doctrine derived from the EU case law, including the Halifax case 101 (see Section 4.1), is a sufficient legal basis for refusing applications for VAT grouping. In Norway, the question may be more related to whether gjennomskaering could be applied to the whole set of dispositions (see Section 4.1.2). In this regard, the Danish Tax Council noted that attaining a better VAT position by applying the VAT grouping rules is not in itself an abuse of the rules. It is only insofar as the general EU VAT anti-abuse doctrine is effective on the case that the application of the VAT grouping rules can constitute abuse. According to the Tax Council, given the principle of interpretation of national laws so as to be consistent with the EU legislation and given the principle of the supremacy of the EU law and the EU case law, the EU VAT anti-abuse clause will be applicable to the formation of VAT groups. In the same way, an existing VAT group can be dissolved with effect for existing arrangements, provided it can be shown that there has been VAT abuse.
The present author agrees with the arguments of the Tax Council in SKM2015.530.SR (see Section 5). Where abuse or avoidance can be established, taxpayers do not have a right to form a VAT group even if all the objective conditions are fulfilled. In any event, it may be quicker and more effective to have specific anti-avoidance rules similar to the Swedish rules (see Section 7.3) than to rely on the general EU VAT anti-abuse doctrine and the inherent formal, substantive, and evidential requirements.
There is no example of a VAT group model similar to that in SKM2015.530.SR, in the published case law, ad-ministrative practice, or legal literature in Norway or Sweden. Thus this is not a present problem in Sweden or Norway, but it may become a problem, not only for the Nordic countries but also for other countries with VAT grouping schemes similar to the VAT group model in Denmark.
VAT Groups and IT systems
Another area in which the Danish tax authorities have recently observed tax avoidance is in relation to VAT groups and IT systems. New VAT rules were adopted on this in 2014 102 to combat tax avoidance by means of a specific anti-abuse rule in the Danish VAT Act. In the proposal for the new rule, 103 it was noted that in its tax controls, SKAT had seen examples of abuse of the rules on VAT grouping, and while the examples were few in number, the amounts involved were significant. The VAT group model for IT systems is as follows. A company needs a new IT system. The company has primarily VAT-exempt activities and thus has no right or very little right to make VAT deductions. If the company pays for the development of a system by another company, the first company would have no right or only a limited right to deduct input VAT. Instead, the company forms a subsidiary that develops or purchases the system and leases it to the parent company. As the rental is liable to VAT, the subsidiary can deduct input VAT. After a short period, a VAT grouping of the parent company and the subsidiary is applied for, after which the rental will become an internal transaction and not subject to VAT. By using this model, the company obtains a right to deduct almost all the input VAT on the purchase of the IT services.
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The proposal for the new rules suggested including IT services (with similar characteristics to ordinary capital goods such as long-term use and depreciation) in the definition of the capital goods scheme and the five-year adjustment period. 105 This would effectively and consider- Engers (1996) and in relation to purchase of expensive goods, for example, medical equipment or customized software, by Swinkels (2005 Swinkels ( , 2010 . 105 ML § § 43-44 (Den.).
not acceptable to the tax authorities, also shows that VAT group models can be legitimately combined with the rules of the capital goods scheme without constituting tax abuse or avoidance. However, the evaluation of abusive elements of a combination of a VAT grouping scheme and a capital goods scheme would depend on the timing and the national jurisdiction of the case in question because this combination by some would be considered to be avoidance (see Swinkels (2010) ).
Norwegian Examples of Abuse in Relation to VAT Grouping
Ole Gjems-Onstad and Tor S. Kildal point out that the rules on VAT grouping are one of the two sets of rules in which the application of the Norwegian general antiavoidance clause (see Section 4.1) may be most relevant in the area of VAT Gjems-Onstad (2016) Bråthen et al. (2012) .
VAT Groups Consisting of Sellers and their Customers
Ole Gjems-Onstad and Tor S. Kildal give the example of a hypothetical transactional relationship in which the seller is a taxable person under the Norwegian VAT Act and the customer is not registered under the VAT Act and has no right to deduct VAT Gjems-Onstad and Kildal (2013) . If a seller and a customer enter into a joint ownership arrangement and form a VAT group, the seller's supplies to the customer will be outside the scope of VAT. In the opinion of Gjems-Onstad and Kildal, tax avoidance could be shown to exist if it can be demonstrated that ownership is a reversed customer relationship that serves no purpose other than avoiding VAT. As stated by these authors, the reason for this is that a VAT grouping is intended to enable avoidance of payment of VAT in real internal group relations and where there is genuine joint ownership. A VAT grouping is not intended to be used in an ordinary buying and selling relationship Gjems-Onstad (2009); Bråthen et al. (2012) .
107
The Norwegian legal literature refer to a media report of a case 108 involving a bank that had to repay the tax authorities the nondeductible VAT on the hiring of labor from a temporary employment agency Gjems-Onstad and Kildal (2013); Bråthen et al. (2012); Mikelsen (2016) . The bank had agreed with the agency to incorporate a jointly owned company. It was reported that the bank owned 85% of the company and the agency owned 15%. The bank had then established a VAT group with the jointly owned company that supplied the services to the bank, but the bank only received 15% or no dividend from the jointly owned company. According to the media reports, the jointly owned company shared a workplace and central office with the agency, and the bank was the jointly owned company's only customer Bråthen et al. (2012) .
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If these facts are correct, Ole Gjems-Onstad and Tor S. Kildal say that the situation need not be treated as tax avoidance, but merely treated on the basis that the cash flow had not been allocated correctly. Thus, these authors suggest a solution based on the reality of transactions and not one based on the application of the general antiavoidance clause in Norwegian law Gjems-Onstad and Kildal (2013); .
Gisle Bråthen, Erik Frøystad, and Ole Martin Haugan are of the opinion that the avoidance of payment of VAT seemed to be almost the sole purpose of the incorporation of the jointly owned company and the formation of the VAT group Bråthen et al. (2012) . According to these authors, a finding of tax avoidance must be based on an evaluation of the principle of loyalty as expressed in Norwegian case law (see Section 4.1.2). They argue that registering a VAT group in order to save VAT is not in itself evidence of tax avoidance because a VAT grouping may justly result in VAT savings in real group and joint ownership relations GjemsOnstad (2009) (see Section 7.4). However, Bråthen, Frøys-tad, and Haugan argue that in the case reported in the media and referred to above, the transactions should be seen as a whole. The incorporation of the jointly owned com-pany and the formation of the VAT group were aimed at changing a customer relationship into a company relationship, thereby giving grounds for a finding that there was tax avoidance Bråthen et al. (2012) .
From this author's point of view, and taking into account the Danish practice (see Section 8.1), such a formation of a VAT group between a seller and a customer was undeniably inconsistent with the reality of the arrangement, and the group should be disregarded for VAT purposes on the ground of tax abuse or avoidance. However, in future, the result will depend on the facts and whether the Norwegian criteria for constituting abuse of the VAT grouping rules have been fulfilled, or the case would be decided on pro forma (see Section 4.1.2).
Cooperating Companies in Norwegian Law
Another area of VAT grouping in which potential tax avoidance may be seen concerns the criteria for "cooperating companies" to be allowed to form a Norwegian VAT group (see Section 7.1). A letter from the Norwegian Directorate of Taxes of November 18, 2008, concerned the right to deduct a company's purchase of advisory services in connection with buying all the shares in another company in order to register for VAT grouping. 110 The Directorate of Taxes refused to allow such a right as the conditions for making a deduction had not been met. The Directorate noted that it appeared from the facts that the first company only seemed to function as the owner of the second company. Thus, the Directorate questioned whether the companies actually were "cooperating companies" and whether the sole intention of registering as a VAT group was to obtain relief from paying VAT on costs connected with the acquisition of the shares. The case gives a discreet indication of potential tax avoidance aspects connected with the criteria for cooperating companies. As such, the criteria for "cooperating companies" may be seen as a tool for testing tax avoidance in connection with VAT groups (see Section 7.1). In this author's opinion, the cooperative criteria could also be seen merely as a means for examining whether the commercial and organizational conditions for VAT grouping have been objectively fulfilled. In that case, an objective evaluation of the criteria would not include any tax avoidance aspects. To some extent, this is supported by a Swedish case, RÅ 
Swedish Focus on Fiscal Competition Issues
No clear examples of tax avoidance in relation to VAT grouping have been found in Swedish case law, administrative practice, or legal literature. In several places, there is a general comment that VAT groups may be used for tax avoidance purposes, for example, in the travaux prépara-toires (see Section 7.3) and in Swedish legal literature Selting (2010); Alhager (2002) , but no concrete examples are given. Thus, in Swedish practice, there is a low risk of VAT groups being found liable for tax abuse or avoidance.
The low risk of a finding of tax avoidance may be because in Sweden VAT groups are primarily used in the financial and insurance sectors, thereby limiting their use to business sectors that are already subject to extensive regulation and state control Swinkels (2010); Alhager (2001) . Another reason may be that generally, the high focus on the fiscal competition aspects of VAT groups may have shifted the focus from tax avoidance (see Section 7.3). This suggestion is to some extent supported by Case C-480/10 Commission v Sweden and the 2014 proposal to abolish VAT grouping (see below).
In Swedish case law, practice, or legal literature, no cases have been found constituting distortion of competition, although fiscal competition issues were part of the discussions in decision No 2129-04 from the Supreme Administrative Court, FöreningsSparbanken AB, 112 regarding deregistration of a VAT group because of lack of fulfilling the financial, economic, and organizational link. 113 The VAT group argued in vain that no special reason could give ground for deregistration (see Section 7.3) and that deregistration would result in a competitive disadvantage compared to other organizations allowed for VAT grouping. However, the Court decided the case solely on whether the objective conditions for VAT grouping were fulfilled, which made issues on fiscal competition irrelevant for the case.
Denmark and Norway have added some minor special anti-avoidance measures to the rules on VAT groups in the form of ownership percentage rules (see Sections 7.1 and 7.2). This is probably due to the relative de-emphasizing of tax abuse and tax avoidance in the travaux prépara-toires for their VAT grouping schemes. As for the analysis of the rationales for the national VAT grouping schemes in Denmark and Norway (see Sections 7.1 and 7.2), the main stated purpose was not to combat tax abuse and avoidance but to grant VAT exemptions on internal supplies within groups of companies (primarily financial groups) and the full right of cooperating companies to make deductions.
In contrast to Denmark and Norway, Sweden has implemented detailed rules to prevent abuse and avoidance as an integral part of its rules on VAT grouping (see Section 7.3). This implies that Sweden has focused on combating tax abuse and avoidance from the start. This is supported by the travaux préparatoires and the core rationale for restricting VAT grouping to the financial and insurance sectors (see Section 7.3). This appeared to be accepted by the CJEU in Case C-408/10 Commission v Sweden (see Section 8.3). As there have been no concrete examples of tax abuse or avoidance connected with VAT grouping in Swedish case law, administrative practice, or legal literature, it is reasonable to suggest that the special anti-avoidance rules combined with the restriction of VAT grouping to the financial and insurance sectors may have had a positive effect in practice.
However, the positive effect must be weighed against fiscal competition aspects, as restricting of the scope of VAT grouping to the financial and insurance sectors raises problems of distortion of competition in relation to businesses outside these sectors competing on the same market that are not eligible for the benefits of VAT grouping.
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Such competing businesses with no access to VAT grouping could, for example, be support services suppliers (see Section 7.3) or other banks such as FöreningsSparbanken AB (see Section 8.3). These considerations are referred to in the travaux préparatoires to the Swedish rules and more recently in the proposal to abolish the VAT grouping scheme with explicit reference to the negative effects of distortion of competition (see Section 8.3). The CJEU confirmed the priority of combating tax avoidance over the prevention of fiscal competition in Case C-480/10 Commission v Sweden. Whether this priority is reasonable in all cases is open to question, even though it seems reasonable on the face of it. However, this must be determined on a case-by-case basis.
Norway actively dealt with competition issues in the travaux préparatoires to its VAT grouping scheme, as achieving competition neutrality was a high priority for the rules (see Section 7.1). There seem to be no major problems of distortion of competition in practice, though there has been criticism in the legal literature of the distorting effect of the 85% rule, which exclude companies that do not fulfill this criterion for VAT grouping (see Section 7.1). 123 However, as the 85% rule is a general rule, applying to all business entities, the rule is the same for all and should not in itself distort competition.
In Denmark, fiscal competition has not received much attention either during the legislative process or in practice (see Sections 7.2 and 8.1). The competition aspect was unquestionably an important reason for introducing the Danish VAT grouping scheme, but this was not directly expressed in the travaux préparatoires (see Section 7.2). The lack of case law or administrative practice on fiscal competition could indicate that the more important problem in Denmark concerns tax abuse and avoidance (see Section 8.1), rather than distortion of competition.
While this comparative analysis of the VAT grouping schemes in the Nordic countries is extensive, it is impossible to cover all aspects in depth within the scope of this article. The findings of this article are important, as the article has shown that in all three Nordic countries, there are in fact problems and risks related to tax avoidance and distortion of competition. This article also demonstrates that aspects of tax avoidance and fiscal competition are interconnected and that it is necessary to weigh them against each other in relation to VAT grouping schemes.
